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And p]ursuant to CPLR § 3016(f), 4 
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STANDARD OF REVIEW 

 On a motion to dismiss, we accept the allegations of the Complaint as 

true, together with every reasonable inference therefrom. , 18 

N.Y.3d 846, 848 (2011). Under CPLR 3211(a)(7), "the sole criterion

dismiss is whether the pleading states a cause of action, and if from its four corners 

factual allegations are discerned which taken together manifest any cause of action 

cognizable at law a motion for dismissal will fail."  v. , 43 

Although pleadings should be liberally construed and a 

complaint not dismissed when a cause of action may be discerned no matter how 

poorly stated, explanation for the absence of essential facts supporting a cause of 

 v. , 88 A.D.2d 677, 678, 451 N.Y.S.2d 

455, 456 (1982) (internal citations omitted). "Statements in a pleading shall be 

sufficiently particular to give the court and parties notice of the transactions, 

occurrences, or series of transactions or occurrences, intended to be proved and 

the material elements of each cause of action or defense." CPLR 3013. Pursuant 

to CPLR 3013, a 
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ARGUMENT 
 

 LACKS STANDING TO SUE ON BEHALF OF HIS UNNAMED 
CORPORATION AND THEREFORE HIS CLAIMS MUST BE DISMISSED 

 
  

 

14. Here,  to appear 

pro se on behalf of his unnamed corporation because General Obligations Law § 13-

1015   which allows 

 
5

 

FILED: NEW YORK COUNTY CLERK 08/21/2025 02:43 PM
NYSCEF DOC. NO. 25 RECEIVED NYSCEF: 08/21/2025

6 of 21



assignee to  6 and appear pro se and 

not by counsel. (Compl. ¶¶15-16.) 

15. While GOL § 13-101 does allow a corporation to assign its claims to an 

individual  v. , 57 AD3d 219, 220, 868 N.Y.S.2d 62, 63 (1st Dept. 2008), 

 does not allege his unnamed corporation actually assigned its claims to him. 

Nor has he identified the corporation that was allegedly harmed and that assigned its 

rights to him. While in a motion to dismiss, the facts alleged are presumed to be true 

and afforded every favorable inference, llegations consisting of bare legal 

conclusions . . . are not entitled to such consideration ( , Inc. . 

, 173 A.D.2d 220, 220, 570 N.Y.S.2d 799 (1st Dept. 1991). 

16. By failing to plead a valid assignment of claims,  lacks standing 

to enforce the rights and obligations of the unnamed business entity.  v. , 

123 A.D.3d 34 at 39. dismissed. 

 A COGNIZABLE 
CLAIM AGAINST HOME DEPOT 

 
 17. fails to adequately plead claims against  

.  admits that he authorized  and  to use his 

-related purchases. -22.) 

purchases at  with , and then allegedly returned the 

purchases for refunds gift cards or store credits in their names. (Compl. ¶ 

23.)  also claims that allegedly 

 
6   
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the credit card account, preventing  from noticing the activity. (Compl. ¶ 24.) 

 concludes that 

misrepresented unauthorized credit card transactions as legitimate business 

-45.)  In short,  claims that he authorized  

and  to use his corporate credit card to conduct company business at  

, but that when they did so, they stole from him (or the corporation) by taking the 

refunds for returned goods for themselves. 

18. Based on these same alleged facts, claims, without any further 

factual support, that  engaged in fraud (or enabled or facilitated fraud) 

and misrepresentation, conversion (or enabled or allowed conversion) and was 

unjustly enriched, when it failed 

associated with the original payment  (Compl. ¶ 27.) 

19. P  and aiding and 

abetting fraud, are not plead with particularity and further fail to allege facts to 

support the necessary elements of their claims , 

aiding and abetting conversion, and unjust enrichment, also fail to allege facts to 

support the necessary elements of these claims. In short, Plaintiffs  Complaint fails 

 v. , 

43 N.Y.2d 268 at 275. 
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20. 7

for fraud require a material misrepresentation of a fact, knowledge of its falsity, an 

 

,   & , LLP, 12 N.Y.3d 553, 559, 883 N.Y.S.2d 147, 910 

N.E.2d 976; SL 4000  v. ., 219 A.D.3d 417, 418, 195 

N.Y.S.3d 183, 185 (1st Dept. 2023). 

demonstrate that a defendant's misrepresentations were the direct and proximate 

 v. , 23 A.D.3d 163, 167, 803 

N.Y.S.2d 514, 517 (1st Dept. 2005);  v. , 82 A.D.3d 515, 518, 918 

N.Y.S.2d 438, 441 (1st Dept. 2011). 

 Here, Plaintiffs fail to even allege that there was any contact, directly 

or indirectly, between themselves and , let alone allege material 
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v  Ins. Co., 64 AD3d 472, 476 (1st Dept. 2009);  v. , 77 

A.D.3d 51, 55, 905 N.Y.S.2d 69 (1st Dept. 2010); , Inc. v. 

, 167 A.D.3d 501, 503, 91 N.Y.S.3d 13, 17 (1st Dept. 2018). And, as with 

pleading a claim of fraud, pleading a claim of aiding and abetting fraud must be 

pleaded with the specificity sufficient to satisfy CPLR 3016(b).  v. 

, 111 AD3d 783, 792-793 (2d Dept. 2013); , 167 

A.D.3d 501 at 510.  

25. Plaintiffs, of course, cannot get past the first prong of , the 

existence of an underlying fraud. The fraud allegations against  and 

, like those against , are conclusory and without the required 

specificity under CPLR 3016(b). Plaintiffs allege that [u]pon information and belief, 

] . . . engaged in a coordinated scheme to misuse the 

corporate credit cards by purchasing merchandise from . . . 

returned the goods for gift cards or store credits in their individual names (Compl. 

¶ 23); and that 

the login credentials for [ ] . . . corporate credit card account (Compl. ¶ 24); 

unauthorized credit card (Compl. ¶¶ 

44-45.) 

26. In an effort to support their allegations, Plaintiffs refer to Exhibit A 

(NYSCEF Doc. No. 2) which purports to 

 card (Compl. ¶ 24.) While Exhibit A appears to reference 

certain purchases and certain refunds, it fails to show anything regarding  
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alleged use of credit card and receiving refunds 

personally. See Exhibit A. 

27. Plaintiffs have not alleged any facts showing that  and 

 made misrepresentations to them, let alone that Plaintiffs relied on those 

misrepresentations that resulted in their claimed losses.  12 

N.Y.3d 553 at 559.  

28. By failing to allege a prima facie case of fraud against Defendants 

 and , Plaintiffs cannot satisfy the first prong of  and 

therefore fail to state a claim of aiding and abetting fraud against  

29. Assuming, , that Plaintiffs have stated a cause of action of 

fraud against  and , Plaintiffs still cannot satisfy either of the 

remaining prongs of , namely that  had knowledge of the 

fraud, and provided substantial assistance to the individual Defendants in achieving 

the fraud. , 64 AD3d 472 at 476.  

30. As to knowledge of the fraud, Plaintiffs allege no facts to suggest that 

 knew of or even had any reason to suspect any misconduct. The 

Complaint affirmatively alleges that Plaintiff authorized  and  to 

use the corporate credit card to purchase goods. And thus, there is no allegation 

that  should not have allowed them to do so. Plaintiffs conclusory 

allegations that, [b]y facilitating the improper diversion of funds,  

knowingly participated in and furthered the fraudulent scheme 8) and 

(Compl. ¶ 32), 

do not approach the factual specificity required under CPLR 3016(b).  
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31. As to providing substantial assistance in achieving the fraud, Plaintiffs  

conclusory allegations that  facilitated  the fraudulent scheme  of 

and  by issuing refunds as gift cards or store credits to the two 

Defendants (Compl. ¶ 46), and that  facilitated the 

fraudulent activities by failing to implement sufficient refund policies

(Compl. ¶ 26), hardly show substantial assistance 

alleged fraudulent scheme. These general and conclusory allegations lack the 

specificity required under CPLR 3016(b) and fail to satisfy the last two prongs of 

Stanfield (knowledge and substantial assistance) that courts require to establish a 

claim for aiding and abetting fraud.  64 AD3d 

472 at 476. The Court should dismiss Plaintiffs  unenumerated claim of aiding and 

abetting fraud. 

OF CONVERSION ALSO FAILS TO STATE  
A CAUSE OF ACTION AGAINST HOME DEPOT 
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Dated: August 21, 2025 
Yours, etc., 

TO: 

By NYSCEF 
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